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Before:

DECISION  AFTER REMAND

Allen Reid Tilson,   Esq.,   Office  of  the  Solicitor,

U.S.   Department of  Labor,  Dallas,  Texas,

for  Petitioner;

Brian Murphy,   Loss Control Manager,  M.M.   Sundt

Construction  Company,   Tucson,   Arizona,   pro  se.

Judge Morris

On  September 15,   1986,   the  Federal Mine   Safety  and Health
Review Commission remanded  the  captioned  case  and directed
that the  j_udge give  respondent  an opportunity  to explain  its
failure  to comply with a prehearing order  that  resulted in a
default.

Such an opportunity was afforded and respondent  filed
various documents  supporting its  request  for  a  hearing.     Inas-
much as  the Commission has  indicated  that  a  default  is  a harsh
remedy the  judge  granted respondent's  request  and set  the case
for  a hearing on the merits.

.   The hearing took place  in Albuquerque,   New Mexico on
January  21,   1987.     The parties  waived  their  right to  file post-
trial briefs.

Issues

The  issues  presented are whether  the violations  occurred;
if  so,  what penalties are appropriate.

999e the effect of requiring us to accept the untenable
